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Introduction
The passage of the 2009 SB 360, a.k.a. the Community
Renewal Act, has created many questions about what
effect the legislation has on local governments’ ability to
manage the approval of new development. As of the fall
of 2009, communities not wanting to eliminate
transportation concurrency within a dense urban land
area or DULA‐mandated Transportation Concurrency
Exception Area (TCEA) must preserve existing regulations
or enact new home rule legislation, implementing
concurrency. However, other portions of SB 360 require
developing procedures and “evaluation and
consideration” of replacing local government
concurrency with a mobility fee sometime after
December, 2009. These mandates create many
unanswered questions relating to the handling of already
approved development and questions relating to
development agreements, proportionate fair share
agreements, committed improvements, vesting
approval, and development impact fee credits, to name a
few, that should be a part of these considerations.
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TOA continues to serve all participants in the
development process – developing concurrency
management systems, policies, procedures and
processes used by local governments, negotiating growth
management process on behalf of applicants, and
reviewing proposed developments on behalf of “third‐
party” agencies with standing in the process.
Depending on how the considerations unfold, SB 360 has
the potential of requiring significant changes to the
State’s traditional positions on the ability of local
governments to manage growth in their communities.
To identify some of the issues and questions that need to
be addressed during the upcoming consideration, TOA is
preparing a series of articles. In addition to this article
titled “Replacing Transportation Concurrency with a
Mobility Fee,” TOA will be developing additional articles
that will address the following topics:
 Mobility Fee Methodology, Implementation, and
Mobility Plans
 Factors That Will Need to be Considered in
Transitioning from a Road Impact Fee to a Mobility
Fee
In this article, the following issues relating to
replacement of a development review process for
transportation impacts with payment of a standardized
fee are discussed:






Effects on local government authority
Effects on the development review process
Relating Proportionate Share and Mobility Fees
When is short‐term mitigation essential?
Mobility fee implementation and administration
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Why change the State’s posture on locally
governed concurrency management?
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capacity than the development itself consumed and
more expensive improvements than the development
could afford. So, over the years, changes were made by
the legislature to provide a great deal of flexibility to
concurrency — alternative methods of managing the
timing relationship between development and provision
of infrastructure, or exceptions to “strict” concurrency.

Replacement of transportation concurrency with a
mobility fee represents a change from traditional State
growth management policy. Historically, each local
government was required to assess its growth
objectives and develop concurrency management
These methods include:
policies and procedures to reflect its goals and desires.
 Transportation Concurrency
The replacement of local
Exception Areas
government transportation
 Transportation Concurrency
What could be changing?
concurrency with a mobility fee
Management Areas
would mandate one specific
 Long Term Concurrency
Established concurrency‐alternative
mitigation tool to the exclusion
Options
strategies have recognized the local
of others that are a part of their
 Implementation of
government’s home rule authority,
growth management tool‐box.
Proportionate Fair‐Share
which has been protected by the
Mitigation
legislation and through legal tests.
Concurrency was established
 Provisions to permit road
A
local government’s ability to man‐
through Florida’s Growth
impact mitigation funds to be
age
the
extent
to
which
proposed
Management Act in 1985. It
spent on alternative mode
developments could be vested and
established a simple relationship
improvements
their associated mitigation require‐
between the timing of
ment – the risk the community was
development and the provision
In each of these concurrency‐
willing to assume – was preserved.
of infrastructure. It required
alternative strategies, the local
that infrastructure facilities and
government’s
home rule
services be available concurrent
authority was recognized and protected by the
with the impacts of development at level of service
legislation and through legal tests. A local government’s
standards adopted in local government Comprehensive
ability
to manage the extent to which proposed
Plans. If the standards could not be met, then
developments could be vested and their associated
development permits were not to be issued. The intent
mitigation
requirement – the risk the community was
of concurrency is to protect the economic vitality of the
willing
to
assume
– was preserved. Specifically, the
State and local communities by providing for efficient
local community was permitted to establish a
movement of goods and services in the marketplace,
transportation
plan and quality of service standards
and to protect quality of life by minimizing the extent of
(except
for
SIS
facilities)
and its own policies regarding
congestion that the public would experience resulting
development impact mitigation requirements, provided
from development occurring before needed
that
minimum requirements of State rule‐making were
infrastructure was in place.
met. These legislatively‐created options to strict
concurrency
were careful to recognize that it was the
While concurrency initially required that level of service
option
of
the
local government to permit the exception
standards be maintained, it was not a realistic
to strict concurrency. In the one case where that right
expectation in more urbanized and faster‐growing
conveyed
to proposed developments by State law, it
communities because the magnitude of past
was
when
the facilities and services to meet adopted
deficiencies could not be cured by a single
level of service standards were already committed or
development, and because improvements to restore the
imminently
anticipated in the local capital programs.
adopted standards often involved construction of more
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Indeed, SB 360 includes language re‐affirming that it
did not, at least for now, intend to limit the home rule
power of a local government.

assessments) , and possibly replace individually‐
determined mitigation requirements with a
standardized mobility fee assessment.

As indicated previously, SB 360 also mandates a debate
on whether or not to replace local government
imposed concurrency with the payment of a mobility
fee. In a nutshell, concurrency gives local government
the ability to deny or limit a development permit when
surrounding infrastructure does not provide for the
adopted standard, or to require immediate mitigation
to severe conditions through implementation of
improvements or payments. Replacing concurrency
with payment of a mobility fee would presumably
eliminate the ability of a local government to:

The right to pay a fee and proceed with development
(as long as compliant with all other regulations) would
be conferred to the developer. Any development,
including large‐scale developments that are more likely
to place heavy demands on the existing transportation
infrastructure, that is compliant with the land use plan
and zoning and is willing to pay the mobility fee, would
be considered automatically vested from a
transportation perspective.

 deny, delay, or phase a building permit based on
inadequate quality of service, or
 require immediate mitigation of severe conditions
(e.g., proportionate fair share type of

What is the legislative directive?
It is clear that Section 13 of SB 360 at least
intends to promote a debate about, if not
require, the replacement of local government‐
mandated concurrency through its language,
cited below:
(2) The state land planning agency and the
Department of Transportation shall continue
their respective current mobility fee studies
and develop and submit to the President of
the Senate and the Speaker of the House of
Representatives, no later than December 1,
2009, a final joint report on the mobility fee
methodology study, complete with recom‐
mended legislation and a plan to implement
the mobility fee as a replacement for the exist‐
ing local government adopted and imple‐
mented transportation concurrency manage‐
ment systems.

Unanswered questions raised by SB 360 relating to the
above discussion include:

 Is it the State’s intent to reverse its traditional
posture toward local government’s ability to
manage the risk they are willing to accept in vesting
developments, including the relationship between
the timing of development and the mitigation
requirement associated with exceptions to strict
concurrency? In other words, is the intent to
eliminate local government’s ability to assess
proportionate fair share?
 Will the legislative mandates be regarded as criteria
that limit the ability of the local government, or will
they establish minimum guidelines that can be
exceeded, depending on individual community
needs?
The two questions posed above identify the
fundamental issues raised by the replacement of the
concurrency process with a mobility fee. Specific
examples of how these issues could manifest as part of
the local government growth management process are
discussed in the remainder of this article.

How will development review processes
be affected?
Strictly speaking, concurrency is a review process that
is applied at the time building permits are issued. In
practice; however, concurrency has affected all levels
Page 3
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reality, these issues may extend to other stages of the
planning review process.

of development review because concurrency
determinations are appropriate when site‐plan specific
rezonings occur, and early determinations of
concurrency are important to developers to assess the
financial feasibility of developments. As the discussion
of replacing concurrency with a mobility fee occurs, the
intended scope of the “replacement” needs to be
clarified.

As illustrated in the table, Issues #1, #2, #3, and #6 are
not typically addressed during the concurrency review
and can continue to be addressed through
comprehensive plan amendment review processes,
property rezoning processes, impact (or mobility) fee
ordinances, and site permitting review processes.
Current comprehensive plan requirements and review
regulations address the need to ensure consistency
between the land use and transportation elements of a
comprehensive plan in a general way, as well as the
need to address financial feasibility as a part of a land
use plan amendment. However, review procedures and
assumptions at the State and local levels have not been
standardized and are not clearly established. If
concurrency is replaced by payment of a mobility fee,
then local government procedures and policies on how
to address these four critical issues will have to be more
clearly established to ensure that relevant
transportation planning issues now addressed in a
concurrency traffic review are addressed at an earlier
stage of the review process — such as at the rezoning
step.

When reviewing a development proposal for
transportation issues, six planning issues typically are
considered:
1. location, density, and intensity of proposed
development,
2. identification of viable and acceptable
transportation facilities or services to serve the
development and to preserve corridors for long‐
term future regional transportation and local
circulation needs,
3. cost of providing the needed long term
transportation system,
4. impacts on nearby neighborhoods,
5. Severe, immediate congestion issues in the
transportation network in proximity to the site,
proportionate shares and
6. safety and site design and direct access issues.

Concurrency, and its associated proportionate share
assessment, provides the ability for a community to deal
with the two “short‐term” transportation review issues
listed previously (Issues #4 and #5). These two issues
are usually the issues of most significant concern to

The following table illustrates the stage of the
development review process at which each of these
planning issues is often addressed, recognizing that, in

Planning Issue

September 2009

Comprehensive
Planning
Process

1. The location, density, and intensity of proposed
development
2. Long‐range transportation planning and
preservation of corridors
3. Cost of needed long term transportation system
4. Impacts on nearby neighborhoods
5. Severe, immediate congestion issues near the
site, proportionate shares
6. Safety, site design, and direct access issues
Yes

Rezoning

Concurrency

Permitting

Impact/
Mobility Fee

citizens who live or work nearby. The need to address
immediate, short‐term impacts is discussed later in this
article.
Some communities undertake concurrency reviews at an
administrative level at the building permitting stage, while
others undertake concurrency‐type traffic impact reviews
as a part of rezoning reviews in a public hearing forum –
and did so even before the enactment of State‐level
concurrency laws. In “pre‐concurrency days,” developers
proposing significant developments were hesitant to
pursue a public development review hearing without
arming themselves with a traffic engineer and traffic
impact study. In considerations of replacing local
government concurrency with a mobility fee, it needs to
be made clear if the “replacement” is intended to apply to
processes that increase development entitlements or if the
“replacement” applies only to developments seeking
building permits under previously‐approved zonings.
Whichever processes are replaced, the ability to address
short‐term severe conditions in neighborhoods and on
roads surrounding the development sites may be limited
or eliminated. If a traffic impact review procedure to
secure rezoning approvals remains intact, the potential
for transportation mitigation requirements to be
negotiated during the local rezoning process, using
procedures that are locally contrived, likely would also
remain intact.

Relating Proportionate Fair Share and
Mobility Fees
Proportionate fair share is a method, provided for in State
law, of establishing the magnitude of mitigation required
to allow a development to proceed. By the nature of how
proportionate fair share amounts are computed, they can
produce a wide range of results, depending on the size,
location, and build‐out schedule of a development and
the degree of congestion already present in the
transportation system. Generally, developments that are
larger, have longer‐term build‐outs, or are located in
more congested areas of the transportation system are
assessed at higher rates per unit of development than
smaller, shorter‐term developments located in relatively
uncongested areas of the transportation system.

Developer critics of proportionate fair share often are
dissatisfied with both the “proportionality” and “fairness”
of this approach, as it tends to place a greater burden on
larger‐scale developments that are seeking longer‐term
vesting. Agency critics cite the proportionate share’s
inability to adequately assess for the full cost of needed
transportation facilities and services. Proponents counter
that the proportionate share is a useful tool that allows
local governments to influence the timing of development
and varies appropriately with the degree of risk that a
community assumes when developments are approved —
with larger, longer‐term developments being assessed at
higher rates.
If computed similarly to a consumption‐based
transportation impact fee, the mobility fee has the
potential to provide a more consistent assessment per
unit of new development and can probably be developed
to address non‐roadway modes of transportation. A
mobility fee can charge for network consumption
regardless of degree of congestion, provide for a more
complete approach to funding alternative modes and
transportation system needs, and address the roles of
other “stakeholders” and revenue sources in funding
mobility. As such, it can be effective in addressing
regional mobility needs as well as short‐term, immediate
congestion issues.
Similar to an impact fee, a mobility fee will generate
revenue in proportion to the adopted rate. Therefore,
the need for proportionate fair share in addition to a
mobility fee is tied to the extent to which the calculated
mobility fee, in combination with other revenue sources,
is adequate to fund the transportation services and
facilities needed by new development, at the quality of
service standard that is ultimately adopted by the local
government. For communities that calculate and adopt
an adequate mobility fee and financial plan, the
proportionate fair share may not be needed, or may play
a much smaller role in managing growth. For
communities that do not adopt an adequate mobility fee,
proportionate fair share will continue to be a necessary
tool to help mitigate the impacts of new development and
maintain — as closely as possible — the adopted level of
service standard.

Sometimes
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If the proportionate fair share is eliminated, communities
that have been relying on it to help address regional
transportation capacity needs should be sure their mobility
fee rates are adopted at appropriate levels to meet
community mobility goals.

When is short‐term mitigation essential?
Replacement of concurrency with a mobility fee may
result in loss of an agency’s ability to require an
accelerated, and possibly a premium (proportionate
share), payment above the impact/mobility fee for
transportation impacts in a congested system. However,
this option is already provided for in urbanized and dense
communities through the TCEA or other existing
concurrency alternatives. In such areas, congestion is the
norm, and the further congestion at a specific intersection
or location is consistent with the local plan or cannot be
readily distinguished from other locations in that
community. It may also be acceptable if the development
follows a desired urban form, such as providing mixed‐use
development at densities that are conducive to service by
public transportation in transit‐emphasis corridors. In
communities where policy‐makers have considered and
determined an appropriate level of financial participation
in transportation for development (e.g., an impact/
mobility fee), some may consider it inconsistent with
those determinations if an agency were to pursue
assessments above the standardized mobility/impact fee
to address immediate deficiencies in the network. In fact,
if the expected increase in congestion were considered a
part of the plan, then it would not be considered a
deficiency at all.
Conversely, if maintenance of a defined level of service is
consistent with the transportation plan in a developing
community, and a developer wishes to proceed with a
development that would create a long‐lasting condition of
extreme congestion exceeding the desired standard or
norm of conditions in the surrounding network, then a
premium payment or requirement to cure the location
may be considered acceptable because the developer
wishes to proceed sooner than the agency is able to
provide the needed facility, or he wishes to be assured of
the right to develop in spite of below‐standard
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transportation conditions. Application of the mobility fee
to the specific location might be considered by some
agencies as an acceptable solution as long as the
implemented improvement has long‐term benefit. This
financial strategy of applying transportation assessments
generated by their developments “close to home” often is
desired by developers. However, some agencies are
concerned that such arrangements also divert revenues to
the specifically‐impacted location and detract from the
ability of government agencies to fund their
transportation system improvement program.
In its considerations, the legislature should not eliminate
established alternative approaches to address
development‐related transportation issues consistent with
the community’s vision of the transportation system it
wishes to pursue.

Who controls the money?
The discussion above not only suggests when short‐term
mitigation may or may not be necessary, but also
illustrates how replacement of concurrency with a
mobility fee may result in a more fragmented approach to
implementing transportation system improvements.
Competing interests will seek to control where the funds
are applied. Procedures, principles, and processes for
establishing the mobility fee rates, the collection and
management of the mobility fee, and the process for
allocating the fees between jurisdictions need to be clearly
established.
If transportation concurrency is replaced with a mobility
fee, the proportionate fair share assessment strategy likely
would be eliminated. If so, the magnitude and the timing
of collection of the mobility fee relative to development
approval, vesting, and timing needs to be addressed.
Policies addressing these issues may relate to the degree
of existing congestion, other planned developments, the
long‐term plan for facilities and services in the area, and
the timing of upcoming transportation system
improvements.

The continued ability for local governments to address

Summary
Key issues and questions that should be addressed as a
part of the State’s consideration of replacing
transportation concurrency with a mobility fee identified
in this article are summarized below:

Is it the State’s intent to reverse its traditional posture
toward local government’s ability to manage the risk,
through concurrency management systems, that it is
willing to accept in vesting developments, including the
relationship between timing of development and the
mitigation requirement associated with exceptions to
strict concurrency? In other words, is the intent to
eliminate local government’s ability to assess the
proportionate fair share?

Will the legislative mandates be regarded as criteria
that limit the ability of the local government, or will
they establish minimum guidelines that can be
exceeded, depending on individual community needs?

If concurrency is replaced by payment of a mobility fee,
procedures and policies on how to address relevant
transportation planning issues at other stages of the
review process need to be sharpened.

If the proportionate fair share is eliminated,
communities that have been relying on it to help
address regional transportation capacity needs should
be sure their mobility fee rates are adopted at
appropriate levels to meet community mobility goals.

If the legislative proposal of replacing local government
concurrency with a mobility fee occurs, then it needs to
be made clear if the “replacement” is intended to apply
to processes that increase development entitlements or
if the “replacement” applies only to developments
seeking building permits under previously‐approved
zonings.

short‐term severe conditions in neighborhoods and on
roads surrounding the development sites through
proportionate fair share types of assessments needs to
be clearly indicated.

In its considerations, the legislature should not
eliminate existing alternative approaches that address
development‐related transportation issues relating to
the community’s vision of the transportation system.

Procedures, principles, and processes for establishing
the mobility fee rates, the collection and management
of the mobility fee, and the process for allocating the
fees between jurisdictions need to be clearly
established.
The publicity surrounding SB 360 and the mobility fee
concept is focusing attention on the issue of adequate
transportation planning and finance. Hopefully, the
debate will be healthy and result in positive outcomes,
improving how Florida deals with:

 the need to realistically plan and finance
transportation systems,

 improving the quality of transportation planning,
 enhancing the transportation finance system, and
 creating a less burdensome development review
process.
It is our hope that this series of articles will highlight
pertinent issues of this debate relating to the
requirements of SB 360, mobility fee concepts, and
concurrency concepts.

These issues will be addressed further in subsequent
articles.
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If the proportionate fair share is eliminated, communities
that have been relying on it to help address regional
transportation capacity needs should be sure their mobility
fee rates are adopted at appropriate levels to meet
community mobility goals.

When is short‐term mitigation essential?
Replacement of concurrency with a mobility fee may
result in loss of an agency’s ability to require an
accelerated, and possibly a premium (proportionate
share), payment above the impact/mobility fee for
transportation impacts in a congested system. However,
this option is already provided for in urbanized and dense
communities through the TCEA or other existing
concurrency alternatives. In such areas, congestion is the
norm, and the further congestion at a specific intersection
or location is consistent with the local plan or cannot be
readily distinguished from other locations in that
community. It may also be acceptable if the development
follows a desired urban form, such as providing mixed‐use
development at densities that are conducive to service by
public transportation in transit‐emphasis corridors. In
communities where policy‐makers have considered and
determined an appropriate level of financial participation
in transportation for development (e.g., an impact/
mobility fee), some may consider it inconsistent with
those determinations if an agency were to pursue
assessments above the standardized mobility/impact fee
to address immediate deficiencies in the network. In fact,
if the expected increase in congestion were considered a
part of the plan, then it would not be considered a
deficiency at all.
Conversely, if maintenance of a defined level of service is
consistent with the transportation plan in a developing
community, and a developer wishes to proceed with a
development that would create a long‐lasting condition of
extreme congestion exceeding the desired standard or
norm of conditions in the surrounding network, then a
premium payment or requirement to cure the location
may be considered acceptable because the developer
wishes to proceed sooner than the agency is able to
provide the needed facility, or he wishes to be assured of
the right to develop in spite of below‐standard
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wishes to pursue.
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The discussion above not only suggests when short‐term
mitigation may or may not be necessary, but also
illustrates how replacement of concurrency with a
mobility fee may result in a more fragmented approach to
implementing transportation system improvements.
Competing interests will seek to control where the funds
are applied. Procedures, principles, and processes for
establishing the mobility fee rates, the collection and
management of the mobility fee, and the process for
allocating the fees between jurisdictions need to be clearly
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fee, the proportionate fair share assessment strategy likely
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of collection of the mobility fee relative to development
approval, vesting, and timing needs to be addressed.
Policies addressing these issues may relate to the degree
of existing congestion, other planned developments, the
long‐term plan for facilities and services in the area, and
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The continued ability for local governments to address
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transportation concurrency with a mobility fee identified
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toward local government’s ability to manage the risk,
through concurrency management systems, that it is
willing to accept in vesting developments, including the
relationship between timing of development and the
mitigation requirement associated with exceptions to
strict concurrency? In other words, is the intent to
eliminate local government’s ability to assess the
proportionate fair share?

Will the legislative mandates be regarded as criteria
that limit the ability of the local government, or will
they establish minimum guidelines that can be
exceeded, depending on individual community needs?

If concurrency is replaced by payment of a mobility fee,
procedures and policies on how to address relevant
transportation planning issues at other stages of the
review process need to be sharpened.

If the proportionate fair share is eliminated,
communities that have been relying on it to help
address regional transportation capacity needs should
be sure their mobility fee rates are adopted at
appropriate levels to meet community mobility goals.

If the legislative proposal of replacing local government
concurrency with a mobility fee occurs, then it needs to
be made clear if the “replacement” is intended to apply
to processes that increase development entitlements or
if the “replacement” applies only to developments
seeking building permits under previously‐approved
zonings.

short‐term severe conditions in neighborhoods and on
roads surrounding the development sites through
proportionate fair share types of assessments needs to
be clearly indicated.

In its considerations, the legislature should not
eliminate existing alternative approaches that address
development‐related transportation issues relating to
the community’s vision of the transportation system.

Procedures, principles, and processes for establishing
the mobility fee rates, the collection and management
of the mobility fee, and the process for allocating the
fees between jurisdictions need to be clearly
established.
The publicity surrounding SB 360 and the mobility fee
concept is focusing attention on the issue of adequate
transportation planning and finance. Hopefully, the
debate will be healthy and result in positive outcomes,
improving how Florida deals with:

 the need to realistically plan and finance
transportation systems,

 improving the quality of transportation planning,
 enhancing the transportation finance system, and
 creating a less burdensome development review
process.
It is our hope that this series of articles will highlight
pertinent issues of this debate relating to the
requirements of SB 360, mobility fee concepts, and
concurrency concepts.

These issues will be addressed further in subsequent
articles.
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Introduction
The passage of the 2009 SB 360, a.k.a. the Community
Renewal Act, has created many questions about what
effect the legislation has on local governments’ ability to
manage the approval of new development. As of the fall
of 2009, communities not wanting to eliminate
transportation concurrency within a dense urban land
area or DULA‐mandated Transportation Concurrency
Exception Area (TCEA) must preserve existing regulations
or enact new home rule legislation, implementing
concurrency. However, other portions of SB 360 require
developing procedures and “evaluation and
consideration” of replacing local government
concurrency with a mobility fee sometime after
December, 2009. These mandates create many
unanswered questions relating to the handling of already
approved development and questions relating to
development agreements, proportionate fair share
agreements, committed improvements, vesting
approval, and development impact fee credits, to name a
few, that should be a part of these considerations.
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TOA continues to serve all participants in the
development process – developing concurrency
management systems, policies, procedures and
processes used by local governments, negotiating growth
management process on behalf of applicants, and
reviewing proposed developments on behalf of “third‐
party” agencies with standing in the process.
Depending on how the considerations unfold, SB 360 has
the potential of requiring significant changes to the
State’s traditional positions on the ability of local
governments to manage growth in their communities.
To identify some of the issues and questions that need to
be addressed during the upcoming consideration, TOA is
preparing a series of articles. In addition to this article
titled “Replacing Transportation Concurrency with a
Mobility Fee,” TOA will be developing additional articles
that will address the following topics:
 Mobility Fee Methodology, Implementation, and
Mobility Plans
 Factors That Will Need to be Considered in
Transitioning from a Road Impact Fee to a Mobility
Fee
In this article, the following issues relating to
replacement of a development review process for
transportation impacts with payment of a standardized
fee are discussed:






Effects on local government authority
Effects on the development review process
Relating Proportionate Share and Mobility Fees
When is short‐term mitigation essential?
Mobility fee implementation and administration

